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The Federal Communications Commission (“Commission”) initiated this

Further Notice of Proposed Rulemaking (“Notice” or “FNPRM”)1 in response to an

Ex Parte filed by the Coalition for Affordable Local and Long Distance Service

(“CALLS Coalition”) on March 3, 2000.2  In their Ex Parte the CALLS Coalition

members laid out a process “to eliminate the disparity that exists between the

                                                                
1 In the Matter of 1998 Biennial Regulatory Review – Review of Depreciation
Requirements for Incumbent Local Exchange Carriers, Ameritech Corporation
Telephone Operating Companies’ Continuing Property Records Audit, et. al., GTE
Telephone Operating Companies Release of Information Obtained During Joint
Audit, CC Docket No. 98-137, CC Docket No. 99-117, AAD File No. 98-26, Further
Notice of Proposed Rulemaking, FCC 00-119, rel. Apr. 3, 2000.
2 See Ex Parte letter to Mr. Lawrence Strickling, Chief, Common Carrier Bureau
from Frank J. Gumper, Bell Atlantic Network Service, Robert Blau, BellSouth
Corporation, Donald E. Cain, SBC Telecommunications, Inc. and Alan F.
Ciamporcero, GTE Service Corporation in CC Docket Nos. 96-262, 94-1, 99-249 and
96-45, dated Mar. 3, 2000 (“March 3 Ex Parte letter”).
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regulatory and financial accounting for depreciation expense and associated reserve

balances.”3  They proposed to achieve this by filing a joint petition for waiver in

accordance with the Commission’s recent Depreciation Order.4  In its FNPRM, the

Commission noted that it might be more appropriate to modify the Commission’s

rules for all price cap carriers5 and requested comment on the CALLS Coalition’s

depreciation proposal and its potential impact.

I. INTRODUCTION AND SUMMARY

On April 17, 2000, in opening comments, U S WEST noted its fundamental

disagreement with the Commission’s unnecessary regulation of the depreciation

practices and rates of price cap carriers.  U S WEST also observed that Louisiana

Public Service v. FCC6 made it very clear that the Commission does not have the

authority to regulate intrastate depreciation rates and practices -- either directly or

indirectly.  U S WEST argued that any amortization associated with moving to

more realistic depreciation service lives should be above-the-line and urged the

Commission to allow price cap carriers the discretion to opt-in to any depreciation

rules adopted in this proceeding.

                                                                
3 Id. at 1.
4 In the Matter of 1998 Biennial Regulatory Review – Review of Depreciation
Requirements for Incumbent Local Exchange Carriers, United States Telephone
Association’s Petition for Forbearance from Depreciation Regulation of Price Cap
Local Exchange Carriers, Report and Order in CC Docket No. 98-137, Memorandum
Opinion and Order in ASD 98-91, 15 FCC Rcd. 242, 247-49 ¶¶ 11-17 (1999)
(“Depreciation Order”).
5 Id. at 244 ¶ 3.
6 See Louisiana Public Service Commission v. FCC, 476 U.S. 355, 374 (1986).
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Twenty other parties filed comments in response to the Commission’s Notice.7

Other than the CALLS Coalition members and other local exchange carriers

(“LEC”), commenting parties found much to complain about in the CALLS

Coalition’s depreciation proposal.  If these criticisms were read in isolation, one

could easily conclude that pervasive regulation of LEC depreciation practices and

comprehensive reporting requirements are necessary to ensure that LEC prices are

just and reasonable.  Nothing could be further from the truth in the current price

cap environment where the Commission’s depreciation rules are one of the last

remaining vestiges of rate of return regulation.8

As a price cap carrier and non-signatory to the CALLS proposal, U S WEST

has a significant interest in the outcome of any Commission rule change that affects

depreciation rates for price cap LECs.  U S WEST declined to support the CALLS

                                                                
7 Ad Hoc Telecommunications Users Committee (“Ad Hoc”); Association for Local
Telecommunications Services (“ALTS”); AT&T Corp. (“AT&T”); Bell Atlantic
telephone companies (“Bell Atlantic”); BellSouth Corporation (“BellSouth”);
Cincinnati Bell Telephone Company (“CBT”); Florida Public Service Commission
(“FPSC”); General Services Administration (“GSA”); GTE Service Corporation
(“GTE”); Indiana Utility Regulatory Commission (“IURC”); International
Communications Association and the Consumer Federation of America
(“ICA/CFA”); MCI WorldCom, Inc. (“MCI”); National Association of Regulatory
Utility Commissioners (“NARUC”); National Exchange Carrier Association, Inc.
(“NECA”); National Rural Telecom Assocation and the Association for the
Promotion and Advancement of Small Telecommunications Companies; National
Telephone Cooperative Association (“NTCA”); Public Service Commission of
Wisconsin (“Wisconsin PSC”); Public Utilities Commission of Ohio (“Ohio PUC”);
SBC Communications Inc. (“SBC”); United States Telecom Association (“USTA”).
8 The fact that it is unnecessary to subject price cap LECs to comprehensive
regulation of depreciation rates and practices on a going-forward basis in no way
implies that the Commission should ignore past under-depreciation which has
benefited ratepayers at the expense of shareholders.
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Coalition’s depreciation proposal because it is one-sided and unfairly harms

shareholders’ interests.  Ironically, many commenters saw it quite differently -- they

were of the firm opinion that no price is too high for CALLS members and their

shareholders to pay to obtain relief from the Commission’s unnecessary depreciation

rules.  To add insult to injury, many of these commenters asserted that an above-

the-line amortization would distort earnings9 and requested that the Commission

impose additional reporting and forecasting requirements on price cap LECs.10

Thus, while U S WEST supports eliminating depreciation requirements for price

cap carriers, it does not support the CALLS Coalition’s depreciation proposal

contained in their Ex Parte or any of the more onerous modifications suggested by

many commenting parties.

II. COMMENTERS ARE MISTAKEN IN THEIR BELIEF THAT THE
COMMISSION HAS THE AUTHORITY TO ADOPT RULES
REGARDING STATE DEPRECIATION RATES OR PRACTICES    

Numerous commenters either urge the Commission to adopt rules affecting

intrastate depreciation rates and practices or imply that the Commission has the

authority to do so.11  These parties are sadly mistaken -- the Commission has no

such authority to establish State depreciation rates or practices,12 regardless of the

                                                                
9 See Ad Hoc at Section B; ALTS at 4; FPSC at 2-4; GSA at 4-6; ICA/CFA at 3-4;
MCI at 6-7.
10 See NARUC at 8-9; GSA at 8; MCI at 29.
11 See, e.g., ALTS at 4-5; Ad Hoc at Section A.
12 Surprisingly, NARUC was strangely silent on the issue of the Commission’s
jurisdiction, or lack thereof, over State depreciation rates and practices.  One can
only presume that NARUC believed that the financial interests of State ratepayers
would be best served by avoiding any discussion of the fact that the Commission has
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merits or goals of any such action.  As U S WEST noted in its comments, the

Supreme Court resolved any uncertainty with respect to the Commission’s

authority to regulate State depreciation rates and practices in Louisiana Public

Service.13  As such, the Commission should limit the current proceeding to interstate

matters.  Any attempt to condition interstate relief on “firm commitments” at the

State level would be both ill-advised and unlawful, as U S WEST noted in its

opening comments.14

III. COMMENTERS’ AMORTIZATION ARGUMENTS IGNORE THE
FACT THAT LEC INVESTMENTS WERE “PRUDENT” AND
EQUIPMENT IS “USED AND USEFUL” IN THE PROVISION OF
REGULATED TELECOMMUNICATIONS SERVICE                         

Numerous parties assert that any relief from the Commission’s depreciation

rules should be conditioned upon a below-the-line charge, rather than the proposed

above-the-line amortization.15  This is nonsense.  It is akin to enjoying a fine meal in

a restaurant and refusing to pay the bill because the meal has already been

consumed.  These parties imply either that LECs have not prudently invested their

capital or that these investments are not used and useful in the provision of

                                                                                                                                                                                                                

no jurisdiction over State depreciation rates and practices and that it may not
condition relief from federal depreciation rules on commitments at the State level.
13 See Louisiana Public Service Commission v. FCC, 476 U.S. at 374.  Under Section
152(b) of the Act, States retain jurisdiction over depreciation charges and practices
for intrastate telephone plant.  See 47 U.S.C. § 152(b).
14 And see SBC at 11-12.
15 See MCI at 11-14; GSA at 6; NARUC at 5; Ad Hoc at Section A; ICA/CFA at 4.
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regulated telecommunications services.16  Neither of these implications has a

scintilla of merit.

The problem is that ratepayers have enjoyed the benefits of uneconomically

low depreciation rates for years and now numerous commenters, including State

regulatory agencies,17 want price cap LECs to treat a large portion of the expense

associated with these investments as if these investments were never used in the

provision of regulated telephone service.  U S WEST will not be a party to this

fiction -- even if for some unknown reason the CALLS participants capitulate on the

amortization issue.  Not only is an above-the-line amortization appropriate since

the plant in question has been used in the provision of regulated telephone service,

it would also be consistent with the Commission’s past treatment of depreciation

reserve deficiencies, as LECs have noted.18

While many commenters seize on the fact that a five-year amortization would

reduce “price cap” carriers’ rates of return from the level that they would be under

existing depreciation rules,19 they largely ignore the fact that a below-the-line write-

                                                                
16 Ad Hoc quotes the Commission and observes that a below-the-line charge creates
a rebuttable presumption that the expense will be disallowed in a rate case.  Ad Hoc
at 5.  MCI cites to an earlier Commission order and states:  “Treating this expense
as ‘above-the-line’ would be contrary to the well-established principle that a
carrier’s revenue requirement may not include ‘any expense incurred as a result of
carrier conduct that cannot reasonably be expected to benefit ratepayers.’”  MCI at
11.
17 See Wisconsin PSC at 4-5; IURC at 5; NARUC at 5.  And see FPSC at 2-4.
18 See BellSouth at 7-8; SBC at 6-7; GTE at 8-9.
19 See ICA/CFA at 3; MCI at 6-8; GSA at 4-6.  It is interesting to note that while
commenters go to great lengths to criticize the CALLS depreciation proposal and
other LEC proposals for simplifying and eliminating unnecessary depreciation
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off would, in all likelihood, artificially inflate LECs’ rates of return by reducing both

the rate base and the new interstate depreciation rates.20  Thus, while currently

reported rates of return for price cap LECs are inflated due to overly-long service

lives, a below-the-line write-off, as suggested by many commenters, would further

distort these returns by treating a large portion of LEC investment as if it had

never been used in the provision of regulated telephone service.  A much more

reasonable and realistic approach is for the Commission to allow an above-the-line

amortization over a five-year period, as proposed by the CALLS participants.  There

is little, if any, possibility that this approach would affect price cap LECs’ rates and

it would send the proper signal to investors.

IV. THE COMMISSION SHOULD REDUCE ITS REPORTING
REQUIREMENTS, RATHER THAN INCREASING THEM, IF IT
ADOPTS RULES TO IMPLEMENT THE CALLS COALITION’S
DEPRECIATION PROPOSAL                                                                  

A number of commenters use the Commission’s Notice as an excuse to

suggest that price cap LECs be required to submit even more data on depreciation

practices and rates.21  The Commission should decline to further burden LECs with

unnecessary reporting requirements.  While these requests may be well-intentioned

and have a superficial appearance of providing the Commission with helpful

                                                                                                                                                                                                                

rules, never once do they ever refer to their own depreciation rates or practices as
examples of what would be reasonable for LECs.  This silence might be explainable
if many of these commenters were not in exactly the same business as price cap
LECs.  It is not as if price cap LECs are using their equipment (e.g., central office
switches) for completely different purposes than competitive LECs or interexchange
carriers.
20 See GTE at 5; GSA at 5.
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information for decision-making purposes, in reality, preparation and review of such

reports is not a good use of either the Commission’s resources or those of price cap

LECs.  Furthermore, the Commission has sufficient authority to gather whatever

accounting or financial information that it may need on a case-by-case basis, if the

need arises.

Conversely, the Commission should seriously consider reducing LEC

reporting requirements for depreciation purposes.  Depreciation no longer plays the

central role that it once did under rate of return regulation or even under price cap

regulation with sharing.  The only place where depreciation expense could have an

impact on rates under the current price cap plan is through the low-end adjustment.

This is hardly sufficient reason to require price cap LECs to continue to report the

same level of detail as they have in the past.  Furthermore, if the CALLS Coalition’s

depreciation proposal is adopted, there will be even less justification for the

Commission’s detailed depreciation rules for price cap LECs.

V. COMMENTERS ARE MISTAKEN IN THEIR CLAIMS THAT
CPR AUDITS COULD IMPACT PRICE CAP RATES                

Commenters conveniently ignore the fact that the Commission has taken no

position on the Accounting Safeguards Division’s (“ASD”) draft on its Continuing

Property Records (“CPR”) audit findings.22  However, even if the Commission found

                                                                                                                                                                                                                
21 See NARUC at 8-9; GSA at 8; MCI at 29.
22 See U S WEST at 9 n.27, where U S WEST observed that contrary to the
implication of the FNPRM, the Commission had not made any findings on the
ASD’s draft audit reports (or their findings or conclusions).  Also see, In the Matters
of:  Ameritech Corporation Telephone Operating Companies’ Continuing Property
Records Audit, etc., Notice of Inquiry, 14 FCC Rcd. 7019 ¶ 1 (1999).  Other LECs
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the ASD’s findings of missing plant to be true -- which they are not in the case of

U S WEST -- there could be no impact on price cap rates for two reasons.  First,

contrary to the ridiculous assertion of some commenters,23 the results of CPR audits

performed in mid-1997 cannot be used to modify history and reset the price cap

rates established at the inception of LEC price cap regulation in 1991 (long before

the CPR audits were conducted).  The audits provide no evidence of what existed in

1990 and neither Generally Accepted Auditing Standards nor Generally Accepted

Government Auditing Standards provide any support for “retroactive” application of

audit results.24

Furthermore, as U S WEST and other LECs have demonstrated in their

comments in the CPR audit proceeding, the use of mass asset accounting and equal

life group depreciation insures that the alleged discrepancies would have no impact

on customer rates under either rate of return or price cap regulation.25  Regardless

of the fact that a non-recoverable amortization of the depreciation reserve

deficiencies proposed by the LEC signatories to the CALLS Coalition’s proposal

would more than offset (and thereby moot) any possible CPR impact, the

                                                                                                                                                                                                                

made this same observation in their comments.  SBC at 16-17; Bell Atlantic at 6.
And see BellSouth at 12-14.
23 See AT&T at 3-4; MCI at 30-32; Ad Hoc at Section B.
24 See Declaration of Carl Geppart at 11-12 attached to U S WEST Reply Comments,
CC Docket No. 99-117, filed Oct. 25, 1999 (“U S WEST CPR Reply Comments”); see
also U S WEST Comments, CC Docket No. 99-117, filed Sep. 23, 1999 at 27-28
(“U S WEST CPR Comments”).
25 See U S WEST CPR Comments, incorporating by reference the Affidavit of
William E. Taylor, attached to the Comments of the USTA, CC Docket No. 99-117,
filed Sep. 13, 1999.
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Commission should not be swayed by commenters’ attempts in this proceeding to

breathe new life into the fatally-flawed CPR audit reports.26  They are beyond

redemption!27

VI. CONCLUSION

For the foregoing reasons, the Commission should reject the suggestions of

commenters that any amortization associated with the CALLS Coalition’s

depreciation proposal be below-the-line or that reporting requirements be increased.

                                                                
26 In order to add weight to the baseless claim that CPR audit results will impact
price cap rates, AT&T simply resubmitted its Comments and Reply Comments from
the CPR audit proceeding, CC Docket No. 99-117, originally filed Sep. 23, 1999 and
Oct. 25, 1999, respectively.  As U S WEST pointed out in its CPR Reply Comments
at 10-11, AT&T’s position is based on the unsubstantiated claim that “phantom”
plant exists on the books of the Regional Bell Operating Companies (“RBOC”).  In
making this and other equally ridiculous claims, AT&T totally ignored the detailed
responses of U S WEST and other RBOCs to the ASD’s draft audit reports.

Furthermore, in supporting the ASD’s flawed audit report and findings, AT&T and
its experts refused to address the numerous problems with the ASD’s sampling and
extrapolation methodologies that were raised by U S WEST’s statistical expert, Ms.
Ann Thornton, National Director, Data Quality and Integrity Services, at Deliotte &
Touche LLP, from Aug. 20, 1998 onward.  In addition to failing to address any of the
concerns voiced by Ms. Thornton, AT&T’s “statistical” expert, Mr. Robert Bell,
proffers unorthodox views on the significance of the sample mean and point
estimates that find no support in statistical theory or the associated literature.
Attached hereto as Attachment A is the letter from Ms. Thornton to Mr. Mark Link,
dated Mar. 28, 2000, which summarizes the numerous issues that she raised with
respect to the ASD’s audit and her comments on Mr. Bell’s Reply Affidavit.
27 This is best illustrated by the fact that in its Oct. 22, 1999 Public Notice, the ASD
announced that it was increasing its estimate of missing hardwired Central Office
Equipment investment for U S WEST by $125 million due to a “substantial
processing error.”  See Public Notice, Corrections to Audit Reports of Bell Operating
Companies’ Continuing Property Records, CC Docket No. 99-117, ASD File No. 99-
22, DA 99-2282, rel. Oct. 22, 1999.  As U S WEST stated in its Supplemental Reply
Comments:  “Neither the Public Notice nor the ASD’s revised audit report provide
an inkling of what actually happened or why it took the ASD over a year to discover
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From U S WEST’s perspective, the original CALLS Coalition’s proposal was biased

against shareholders, and this bias would be increased significantly if any of the

suggested revisions of commenters are adopted by the Commission.

Respectfully submitted,

U S WEST COMMUNICATIONS, INC.

By: James T. Hannon
James T. Hannon
Suite 700
1020 19th Street, N.W.
Washington, DC  20036
(303) 672-2860

Its Attorney

Of Counsel,
Dan L. Poole

April 28, 2000

                                                                                                                                                                                                                

its error.”  See U S WEST’s Supplemental Reply Comments, CC Docket No. 99-117,
filed Nov. 3, 1999 at 2-3.
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